with S1aff 10 amive at satstactery fanguage.” F7C Order, § 77, The delegatron of such

Jdiscretion to Staff is arbitrary and capncious.  Any reles adopied by this Commssion must
cstablish clear and definile standards to be susceptible of gencral application. As drafled, the
competiive ETC  advertising  requirements  are  unreasonably  vague  and,  therefore.

admimstratively uncnforccable.

20. Likewise, the compettive ETC advernising requirements are overtbroad, The rules

8s adopled would require a competitive ETC to include a notice conceming the camer's
“universal service obligation,” contact informziion {for the Office of Public Affairs and
Consumer Protection and a nolice advising consumers about 3 rate plan that does not include a
iermination fee 1n all of the camer’s advertisements within its designated ETC service avea.
Although the Commission relies on similar conditions imposed in carlier competitive ETC
designation proceedings {E7°C Order, 110), the requirements adopted in the £7C Order go far

bevond any action the Commission has taken in the past.

21 In each of the prior cases relied on by the Commission, the condition imposed on

the competitive ETC was limited 10 print (i.e.. ncwspaper) advertising.  As noted in each of the
Orders acknowledging comphiance with the Compmussion’s adverising  conditions,  the
Commission observed that “StaiT has reviewed a sample advenisement and the font size &nd

placement 1s appropriate.”’ Under the £7C Order, however, the advertising requirement does

not appear to be limited (0 print media, but rather applies 10 all of the ETC's adverlisements.

7 See in the Matter of ihe Application of ALLTEL Kansas Limited Parinership for Designation as
an Eligible Telecommunications Carrier, Docket No. 04-A}KT-283-ETC, Order (Dec. 21,
2004): in the Manter of Petition of RCC Minnesota. Inc. for [lesignation as an LEligible
Telecommunications Carrier, Dockel Nu. 04-RCCT-338-E1C, Order (Dec. 22, 2004); In the
Mauer of the Application of H&B Cuble Service, Inc. for Designation as an Eligible
Telecommunicanions Carrier. Docket No 04-HBCT-1107-ETC. Order (1an. 26. 2005)

10
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Although the FTC Order s enctear, this tequirement may be read to include all radio, television,
internet, hiliboard, point-of-saile and sponsorship or other new media adveruising channels.

22 As previously noted, competitive E1Cs hike Spnnt Nexiel advertise nationally and
the requiremient 1o tatlor national advertising matenials 1o state-speciflic advenising requirements
is unduly burdensome. This is particulariy true for media which 1s inhc&l'cmly interstate in nature
Like radio, television and the Intemet or other new media channels. Advenisements placed in
thesc 1ypes of mediz may be heard or viewed by consumers in nciéhbon’ng states of even
throughout the country.  Lven within the State of Kansas, a cmﬁpe!ilive ETC will bhe
subsiantially burdened by the requirement 1o include specific notices in all of its adverlisements.
Spnnt Nentel, for example, will be unasble to imit the distribution of its advenisements to only
those areas where the Company has heen designated as a competitive ETC. As a resu»!t:
consumers outside the Company’s designated ETC service areas may be misinformed or
confused by the notices required under the £E7C Order. which could have the unintended effect

of creating ill-will in the merkeiplace.

IV,  YBE ETC GRDER’S PER MINUTE BLOCKING AND TERMINATION FEE
REQUIREMENTS ARE PREEMPTED BY FEDERAL LAW

A. The Per Minute Blocking And Termination Fee Requirements Violate
47 U.S.C. 8 332{c}3}A)

23 The Commission should reconsiger adoption of the £7C Order’s requirement that
ETCs who du not provide unhimited {ocal usage imust offer free per minule blocking of local
usage to Lifeline customers (£7C Order, § 1) and the requirement for wireless £TCs to offer at
icast one calling plen without a wermipation fee (£7C Order, 4 33). These requirements
constituie unlawiul siate regulation of a wireless carmer’s rates snd entry 1n violation 47 US.C.

§ 332({cHINA). which provides in peninent part:

e e M s A e o
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| NJo State or tocal povernment shall have any suthority to segulate the entry of or
the rates charged by any commercial mobile service or any private mobile serviee,
except that this peragraph shaill not prohibit 2 Staic from regulating the other
termys and conditions of commercial mobile services

47 VUS.CL 4 332 IUA) (emphasts added).

24. The FCC has long recogmzed that 47 U.S.C. € 332{c3INA)'s broad prohibition
against state regulatnon of any aspect of the “rates charged” by wircless carriers includes “buth
rate levels and rate structures.™ This restriction prevents states from bothy "dc(crmiﬁ['mg] the
reasonsbleness of a prior ra!é or set{ting] a prospechive charge {or service.™ Wireless camiers’
post-paid rate structures are generally compnsed of scveral components, inciudiné, a monthly
access charge, cxcess usages charges, an activation charge, an carly 1cnﬁinali0«n charge and

M - . . . . - .
roaming charges. Because these sate components are inex{ncably intentwined in establishing

the rate charged for service, the Commission is precluded by 47 U.S.C. § 332(c)(3XA) from

* See In the Matter of Southwestern Bell Mobife Sysiems, inc. Petition for a Declaratory Ruling
Regarding the Just and Reasonable Nature of. and Siate Challenges 10, Rates Charged by CMRS
Providers when Charging for Incoming Calls and Charging for Calls in Whole-Minute
Increments. Memorandum QOpinion and Order, 14 ¥ CC.R. 19898, FCC 99-356, § 7
(ret. Nov. 24, 199S) {"Section 332(cH3X A} bars lawsuns challenging the reasonableness or
Jlawfulness per se of the rates or rate structures of CMRS praviders™); In the Matier of Wireless
Consumers Alliance, Inc., Pedition for a Declaratory Ruling, WT Docket No. 99-263,
Memorandum Opmion and Order, 15 F.C.C.R. 17021, #CC 00-292, 113 (rel. Aug. 14, 2000)
(" At the outset of our analysis on the preemptive scope of Section 332, we observe thal Section
332(c){3)A) bars siate regulztion of, and thus lawsuits regulaiing, the entry of or the rates or rale
structures of CMRS providers™). Because Congress delegated authonty to the FCC to adminisier

the Telecommunications Act, its interpretations of the Act are ¢ntitled {0 deference.  United
?m.es v Mead Corp., 533 1) S 218,229 (2001).

Y AT&T Corp. v. FCC, 349 F.3d 692, 70) (D.C. Cir. 2003) ([ Sitate counts may not delermine
the reasonableness of a prior rate or set a prospective charge for scrvice™); see also Bastien v.
ATET Wireless Serv.. bic.. 208 F.3d 983, 87 (Tih Cir. 2000) (“Congress intended compleic
precmption’ of state regu]aucn of rates charged by wireless camers).

1 See In the Matier of Implemeniation of Section 6002(b) of the Omnibus Budgei Reconciliation
Act of 1993 Annual Report and Analvsis of Competitive Market Conditions With Respect to

Commercial Maobile  Services, First Reporr, 10 F.CCR. 88a4, FCC 95-317 4 70
(rel. Aug. i 8, 1995).
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W pote that not all careers are subjeet to the jurisdiction of a state commission:
Nothing i section 214¢e)( 1), however, requires that a camer be subject to the
junsdiction of a4 stite commission n order to be designated an cligible.
telecommuntczlions carner. Thus inbal welephone companies, CMRS providers,
and other camers not subject o the full panoply ol siate regulation may still be
designated as cligible telecommunications carmiers.|

z7. Indecd, the FOC detennimed 1t would be plainly undawdul ta deny a wireless
carmet ETC designalion based on its unique regulatory status under 47 U.S.C. § 332{c)(3)A):

We agree with the Joint Board's analysts and recommendation that any
telecommunications cummier using any technology, including wireless technology,
is eligble to receive universal service supporn if it meets the critena under section
214¢e)(1). We sgree with the Joint Board that any wholesale exclusion of a class
of camcers by the Commission would be inconsistent with the language of the
statute and the pro-competitive goals of the 1996 Act. The trecatment granted 1o
certain wireless camiers under section 332{¢¥3)(A) does not allow states to deny
wireless carriers eligible status. . '

2% Similarly, in the Seventh Reporr and Order, 1the FCC reaffirmed its policy of
making support ava:ladle 10 wireless camriers despite 47 U.S.C. § 332(¢)(3)(A)'s preemption of

statc rate and entry regujation:

We conclude, consistent with the Joint Board's recommendation, that the policy
the Commission established in the First Report and Order of making support
available to 2]l chigibic tclecommunications camiers should continue.  All carriers,
including commercizl mobhile radio service (CMRS) camiers, that provide the
supported services, regardless of the technology used, are chigible for ETC status
under section 214te) 1) . . . We re-emphasize that the limitation on a state’s
zhility 10_repulate rates and entry by wireless service camiers under section
332ic)(3) goes not allow the states 1o deny wireless comiers ETC status

29, The FCC zlso addressed this 1ssue in a case arising out a proceeding before this
Commission. Foilowing Western Wireless” {(now Allie]) designation as a competitive FETC in

Jansas, the State Independent Alhance petitioned the FCC for a delerminztion .that Western -

“* Universal Service Order, % 147 (emphasis added).
Y Id., % 145 (emphasis sdded).

Y tn the Matier of Federal-Swaie Jomt Board on Universal Service. CC Docket No. 96-45,
Seventh Repori und Order, FCC 901199 72 trel. May 28, 1699) (cmphasis added).
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Warcless™ hasic umiversal service ("BUST) offering was subject 10 state repulation. The FOC
ruled that the scrvice met the definivon of CMRS and was, theretore, within the scope of

47 US.C.§ 33200)3)A):

Thus, under section 332{¢) of the Act, Kansas may not repuizate BUS rates and

entry o1 impose cqual access requirements on BUS, although it may regulate other

terms and condinens of BUS. We also darify that none of the exceptions (o the

proscription of state rate regulztion in section 332(c)(3) apply, and that Westem

Wiscless 1s 0ol subject 1o fedesa) LEC regulation when providing BUS. '

30. Even more recently, the Federal Distnct Court for the District of Culorado struck
gown the Colarado Public Utilities Commission’s attempt 1o regulate a wireless ETC's cates in
violation of 47 U.S.C. § 332{cK3INA). WWC Holding Co. v. Sopkin, 420 F Supp.2d 1186, 1193-
94 (D. Colo. 2006), appea! pending. 1n Supkin, the court found that a wireless carrier’s status as
a federal ETC did not zuthonze the state regulatory commission to regulaie the camier's rates.
id. To the contrary, the court found that the state commission must first petition the ¥CC {or
reguiatory authority under 47 U.S.C. § 332(ci3INA) and 47 CF.R. § 20.13. Becausc the
Colorado Public Utihines Commission failed 10 follow the prescnbed procedures sct {orth in
fcderal taw, the count held the commission had no authuniy to regulate the wircless ETC's rate

structure. ld

~

31 Thus. 1t 1s quite clecar the Commisston cannot regulaie a wirelgss camner’s rates
simply becususc il has been designated as an ETC. The Commission has teken no action fo
petition the FCC for authonzation tn 1egulate wireless rates in Kansas. Accordingly, the ETC
Order’s per minuie hlocking and termination fec requirements are preempied by 47 U.S.C.

§ 332(c)(3){A) and must be revoked.

" jn the Mauer of Peinon of the Staie Independent Alliance and ihe Independent Telecommunications
Group for @ Decicraiory Ruling that the Basic Universal Service Offering Provided by Western Wireless

in Kaonsas is Sulyeci to Kegulution as Local Fxchange Service, WT-Dockel No. 00-239, Memorandum
Opmion and Order. TOC 02-364, % 15 {1l Aug. 2. 2002).
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B. The Per Minuie illocking And Ternunation Fee Reguirenients Impermissibly

Repulate Interstale Telecommunications Services

e
[N

The Comnussion should also reconsider adoption of the £7C Order 's per minute

blocking and tenmnation tee requirements because they constitute unlaw(ul state regulation of

interstaie lelecommunications services. When it enacted 47 U.S.C. § 15], Congress assumed

junisdiction over “all interstate and {oreign commerce in communication by wire and radio™ and

vesied regulatory authonty in the IFCC. 47 1).S.C. § 151, For wireless camers - like Spnint

Nextel - who offer multi-state or nationwide culling areas, the intrestate and ierste
components of its service offerings are inseparable. As a result, the Commission is preciuded
from regulating such wireless service offerings in any respect.

13 Like the junsdictional limiations discussed above, nothing in the ETC

designation process  overmdes  the prohibition  apainst siate regulation of interstalc

telecommunications services. As the Federal Distrnict Counl [or the Disinet of Colorado held in
Sopkin, ihere is ahsotutely no distinction between "TC services” and other interstate wireless

telecommunications services exempl from state regulation:

In Count 11 Western Wireless alleges that the Commission bas no authority 1o
regulate intesstate services. The defendants {i.e., Colorado PUC Commissioners]
do not disagree but argue that ETC services are subject 10 Commission oversight.
Because_inferstate and_intrastate services are not separable by wireless service
camiers_in the competitive market they serve, the Commission’s position that 1t is

. . - ]
nol regulating interstale services 1s not tenable

34, Thus, because the Comumission is precluded from regulating the interstate
telecommunications services offered by wircless ETCs, it must reconsider and reject sdophion of

the per minute blocking and termination fee requirements set fosth in the £7C Order.

Y Sephan, 420 F Supp.2d a1 1194,




V. MY L7C_ORDER’Y  TERMINATION FEE  REQUIREMENT 1S NOT
SUPPORTED BY SUBSTANTIAL EVIDENCE

35, The Comaussion shovld forther reconssier adoption of the requisement that

wireless camers ofler at least one rale plan that docs not irciude a termmanon {ec because the
need for such requirement ax not supported by the record.

36.  State law provides that an agency’s action is invalid if based on a determination of
fact that is not supponied by substantial evidence when viewed in hight of the record as a whole.
K.S.A. § 77-62Hc)H7). Vo be reasonable, a Commission order must be based on su-h§tan!ial,
compelent evidence. Konsas-Nebraska Gas Co. v. Kansas Corporation Commission, 610 P.2d
121, 126 (Kan. 19%0). The findings of the Commission must be hased upon facis. It must be
possible for the reviewing coun 10 measure the findings against the cvidence from which they
were educed. Findings not based on substantal evidence, but un suspicion and conjectuse, afe
arbitrary and baseless.  Scuifiwestern Rell Tel. Co, v State Corp. Comm., 386 P.2d 513, 524
(Kan. 1963). K.S.A. 77-02)1{c)(8) similarly provides that agency action may he set aside if it ™is
otherwise unrezsonable. arbitrary o1 capricious.” “Unreasonable™ action 1s action taken without
repard 1¢ the bepefil or harm to all interested partics. Apency action is arbitrary and capricious if
the action it unreasonable or without foundation in fact.” Feck v, Univ. Resident's Commitiee of
Kansas Siate Univ.. BO7 P 2d 652, 657 (Kan. 1591 ).

37 In this case, the ermination fee requirement set forth in the £YC Order is not
supported by sufficient record evidence 0 withstand scrutiny. As discussed in the ETC Order,

‘he sole basis relied on by the Commssion 1o reguire wircless cammiers 10 offer a rate plan that

does not include a terminanon fec 1s perceived consumer dissshisfaction evidenced by “over

e o e i e A A At e e - rermatins
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were over 203 malhion wireless subsenihers nationwide” Thus, even taking Stafl’s reference 1o
aver 1,000 tenminahon dee complanits at tace value, it would mdicate that only 0.005% of all the

wireless subscnbers i the thuted States filed complaints with the FCC regarding termination

fees. Indecd, cvenif every onc of the 1,000 termination fee complaints filed with the FCC had

enginated in Kansas, that would still amount to dess than one-tenth of cnc percent of all wireless

suhscnbers in the State (approxiniately 1.7 milh'on).!'t

39, Further, wircless complaint rates as a whole are simply dwarfed by the number of
complaints conceming wirehine telecommunications services.  As reported in the FCC's repon
for the 3™ Quarter of 2005 cited by Staff, wireline customers {iled nearly 21,000 compiéims with
the FCC (ic., 0.012% of all wircline subscribers).”  Whereas, the total number Qf wireless
complaints was only 6,873, or just 0.003% of all wircless subsenbers. Thus, wireline camers
reccived gpproximately three times the number of FCC complaints as wireiess casmmiers l
nationwide.

40, While Spont Nextel 1s cemainly scnsitive (o CONSumMEr concems, the actual
ciatistics clearly demonstrate that the Commission’s cfforts 1o regulate wireless termination fees
are unsupporied by the 1ecord and fegally unwarranied.

4] The termination fee requirement is also duplicative and unnecessary. As set forth
in the ETC Grder, the Commission determined that a wircless camer’s commitment 10 comply

with the CTIA Consumer Code for Wireless Service (“Consumer Code”™) sufficienly

“*Jd., Table 2.

“d. _ ,
* See foornote 19, supra. As of December 2005, the FCC estimates there were a little over
175 million swilched access lines served by incumbent and competitive 1.ECs nationwide.
Local Telephone Comperition  Status s of December 310 2005, Industry Analysis and
Technology  Division,  Wiehne  Competnon  Bureau  (July  2006). Available al
hiip: hraunfoss fec.gov edocs pubhesatiachmatch/DOC-766595A 1 pdf
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demonstraies compliamee wily abjecoive consumer protection and service quality stindards.
EiC Order, § 39 Sectinn One of the Consumer Code reguires signatories 10 disclose any

applicabie termination {ees os follows:

For each rate plan oftered 10 new consumers, witcless camiers will make available
10 consumers i collateral o other disclosures at point of sale and on their web

sites, at least the following information, as applicable: . . . any early termination

fee that apphes and the tnal penod dunng which no carly termination fee will
it

apply.

Likcwsse, Seeton Five of the Consumer Code requires signatones to disclose applicable
termination fees to the extent possible in thewr advenising matenials.”’

42, The Consumer Code further requires signatories o provide an witial trial penod
of not less than 14 days, during which “[13he camer will not impose an carly termination fee if
the customer cancels scrvice within this perod, provided that the customer complies with
applicable retum and/or exchangc policies.™" Carriers must also provide advance notice prior o
modifying the matenal terms of a subscriber’s contracts in a manner that 1s matenally adverse 10
the suhscrber and allow the subscriber not less than 14 days 10 cancel his or her contract with no

25

termination fee.”” In fact, Sprint Nextel exceeds the 14-day period required by the Consumer
Code. Sprint Nexicl has adopied a 30-day tnizl penod with ne termination fee.

43, As the Comsmission hes already acknowledped, the Consumer Codc’s service
reguirements provide consumers sufficient notice ol any applicable termination fees and the
opponunity 1o temnate service within 14 days without a termination fee if the consumer is

Gissatisfied with the service or if the terms of service are matenally and adversely modified. The

Comrmission must. thereiore, reconsider its contrary finding that wireless ETCs must also offer at

28 e hip/Mjes.ctia.orppd{/The_Code.pdf

=
P

/d., Section Fivc.
28 .

Id., Section Four.
19 R
*7 ld.. Section Sever
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feast ene rate plan withoul a temunation fee as <he need for such o reguirement s enticely
unsupporied by the record.

V). TNE ETCORDER'S LIFELINE MANDATE VIOLATES 47 C.F.R. § 54.40Xb)

44, The Commission should reconsider the adoption of the requirement that all 171Cs
apply the federal Lifeline discounts to any rate plan sclected by a subsenber because it plainly
violates 47 C.1-.R. § 54 403(b). Such a requireiment is comrary to federal Taw and, therefore,
unlawful.

45, To implement changes in the federad Lifeline program (ollowing the adoption of
the Telecommunications Act of 1996, the FCC promulgated specific rules governing the
adrmunisiration of the program. These regulations are codified at Panrt 54, Subpan E (47 C.F R,
§§ 54.400-54.417) of the IFCC’s rules. As set forth in the FCC's universal service rules, Lifeline
is defined as “a retail local service offering: (1) {1]hat is available only to qualifying fow-income
consumers; (2) {flor which gualifying low-income consumers pay reduced charges as a resull of

application of the Lifeline support amount descnbed in {47 C.F.R. §} $4.403.™" Section 54.403,

in turn, defines the amount of federal Lifeline support availeble and the limitations on the
application of such support.

46. Pursuant 10 47 C.1°.R. § 54.403(a), federal 1.ifeline support s comprised of {our
credits or “Ters.” “tier One” support is equal 10 the montbly “tanfled rate in efiect for the
pnmary residential End User Common Line charge’' of the incumbent local exchange carrier

. . . e . . TS = R o
serving the area 1n which the gualifying low-income consumer recerves service Tier Two

" 47 CF.R. § 54.401{a) (cmphasis added).
! The “End User Commion Line™ charge $s also referred 1o as the “Subscriber Line Charge™ or
INIEO

]

“37 CFR.§ 54403 (ap ).
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support s cqual 10 $1.78 permonth T U Tier Three™ support 18 cqual to “one-half the amount of

any state-mandated Lifehine support or Lifeline support atherwise provided by the camer, up 1o »
. . w1 ey - . " .

maximum of $1.75 per month. ™ if applicable. lier Faur provides up 1o an addiinnal $25 per

month for cligable resident of Tribal lands, provided the addibonal support “does not bring the

basic Jocal residential rate (including any nuleage, zonal, or other non-discictionary charges
associated with hasic residential service) below $1 per month.”

47 Applicanion of federal Lifeline support to a qualitying cusiomer’s basic residential
rate :s governed by 47 C.F R, £ 54.403(b), which provides in penihent part:

Elgible tcleccommunications camers that cherge federal End User Common Line
charges or equivalent fedeial charges shall apply Tier-One federal Lifeline
support to waive the federal End-User Common Line charges for Lileline
consumers. Such camers shall apply any addinonal federal support amount 1o 2
qualifying fow-income consumet’s intrasiate rate, if the camer has received the
non-federal regulatory approvals necessary to implement the required rate
reduction. Other clipible tclecormmunications carriers shall apply the Tier-One
federal [afeline support_amount, pius any edditional support amount, 10 reduce
their lowest tanffed (or_otherwisc generally available) residential rate for the
services cnumerated in_Sec. S4.101{a)1} through (aY9), and charge Lifeline
congumers the resulting amount. ‘

47 CF R, § 54 403(b) {emphasis added).”

47 CF.R.§54.403(a)2).

* 47 C¥.R_§ 54.403¢a)3).

¥ 47 CF.R.§ 54.403(a)(4) (emnphasts added).

** Ceveral states have reiterated the preempiive requirements of 47 C.F.R. § 54.403(b) in their
own niles.  See, eg. Texas P.U.C. Subst. R. 26412(¢)(2)(A)3) ("I the participating
telecommunications carmier does not charge the federal SLC, it shall reduce its lowest tanffed
residential ratc for supported services by the amount of the SLC tariffed by the ILEC serving the
area of the qualifying low-income customer.™); 199 lowa Admin. Code § 39.3(2)tb)(2) ("Ehgible
carriers that do not charge federal end-user common line charges or equivalent federal charges
must apply the federal baeseline Lifehre support amount of $3.50 1o reduce the Lifeline
consumer’s lowes! tariffed residential rate”™); 65-407 Code Me. R., Chpt. 294, § 4 ("If the ehgidic
lelecommunications carrier does no1 charge the federal SLC, it shall apply the $3.50 federal
baseline support amount te reduce s lowest tanifted residenuial rate for supported services™);
Public Service Caommission Universal Service — FCC PSC Commenis/Letters, Case No. PU-439-
96.149, Nurth Dekota Lifelne and Link Up Plen. p. 2 (Nov. S, 1997}, rev 'd (June &, 2005)
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the fowest residential rate rnores the perenthenics] language “or otherwise generally available,”
and (2} that the FOC's websie provides no mdication that the Lifeline program is limited to the
lowest price plan. £7C Order Yy 65, Naither of these arguments is persuasive,

51 First, while the Commussion  fasulls  other commmenters for ignonng the
parenthetical tanguage, Stafl's interpretation of 47 C.FR. § 54.403(b) ignores the term “lowest™
and simply reads 11 vut of the rule. The Commission must construe section 54.403(b) to give
meamng lo all ot the words."" 47°C.F R. § 54.403b) 1s unambiguous. Under the plain language
of rule, the parenthetical "or otherwise generally available”™ is intended to modify the term
“taniffed” to accommodate ETCs that do not provide service under a <anff, -but rather provide
scrvice on an individoal contract basis. In this context, the FCC wanted to ensure that Lifeline
customers were enralied in either the “lowest tariffed” or "lowest generally availabic" residential
rate plan, depending upon the type of carmer at issue,

52. in contrast, Staff s interpretation of 47 C.F.R. § 54.403(b) lcads 10 ihé unienable
conclusion that the parenthetical language is mcant to modify the term “lowelst,“ such that the
rule would read “lowest, of otherwise generally available, residential rate”  This 'r‘at:sult is
nonsensical. 1 the FCC meant for Lifeline support 10 be applied 1o any residential ’r.a{e pian, it
would not hzve used the tenn Vlowest” and would not have included the p-arcn'.he';ical “or
otherwise generaily available™ Rather, the FCC would have simply staied "o redﬁce their
residential rate.”

53, Staff's interpretation of 47 C.F.R. § 54.403(b) 15 alsu countenntuitive when one

conaiders ihe puspose of the federal Lifddine and Link Up assistance programs. Lifeline and

Y1 See CURR v Kansas Corporation Commission, et ol., 264 Kan. 363 (1998) (“Courts must
~construe 2}l provisions of statules in pari materia with a view of reconciling and bringing them
into workable harmony, if reasonably possible to do so.””") (cting Kansas-Nebraska Natural Gas
Co. v Siaie Corporation Commission, 176 Ken. 561, 271 P.2d 1091 (1954}).
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Lank Up arc iatended o assist fow-mcame consumers obtam and maintain hasic access 1o the
public switched telephore netwak (CPSTNT) Vo turther this purpose, the FOC adopred e wll-
himitation requircment o ensure low-mcome consumers would not be disconnected from the

PSTN duc to uncontiolied toll charges. Likewise, the FCC mandated under 47 C.F.R

§ 54.403(b) that low-income consumers subscnbe to the lowest cost residential rate plan offered
by an ETC so s not to incur excessive monthly charges. 1t would thesefore be inconsistent with
the purpose of the low-incame universal service fund to force camers 1o modify their systems to
nclude higher-cost plans in the Lifeline and Llink Up programs.  Accordingly, Stafl’s

interpretation of 47 C.F R, § 54.403(b) cannot be reconciled with the FCC's mandate and mus)

he rejecied.

sS4,  The Commission’s rchance on Stafl's review of the FCC's website is similarly
misplaced. General descriptions of the federal Lifeline program posted on the F'CC's website
have no precedential value  In any event, the FCC’s alleged description of Lifeline as a
“telephone discount program [that] gives pcolplc with low incomes a discount on basic momhly
service for the phone at their pnincaipal place of residence™ s immatenial ™* The FCC, like this
Commission, speaks only through its wiitten Orders or deasions. As st forth above, the FCC's
Universal Service Order and 47 C.F.R. & 94.403(¢h) unambiguously provide that federal Lifeline
support may only he apphied 1o reduce the monthly charges for an ETC's lowest residential role

plan. Nothing i the FCC's general descripnon of the Lifeline program redied on by Staff

contradicts this requirement. Bul cven 1§ it did. such general statemenlts have no legal cffect,

¥ 1t i unclear which FCC webpape Staff reviewed as no citation is provided in SiafTs
Commenis. Currently. the FCC's consurmer center webpage describes Lifeline as follows: “The
federal 1ifeline Program gives imcome-chigible consumers a discount on monthly <harges for
hasic Jocal landline o1 wircless residential telephone service purchased from an authorized
landiine or wireless service provider ” hupuiwww Lifeline goviiifeline_Consumers him)

o (TR -




Lank Up are intended to assist low-mcorme consumers oblan and maintinn hasic access 1o the
public switched telephone network ("PSTN™) | o-further this purpose, the FCC adopted the wll-

hmitation requirement 1o cnsure low-mcome consumers would not be disconnected from the

PSIN duc 1o uncontrolled toll charges.  Likewise, the FCC mandated under 47 CFR.

§ 54.403{b) that low-income consumers subscribe to the lowest cost residential rate plan offered
by an ETC so as not o incur excessive manthly charges. 1 would therefore be inconsistent with
the purpase of the low-income universal service fund to force carmers to modify their systems o
include higher-cost plans in the Lifeline and fank Up programs,  Accordingly, Stafl's
interpretation of 47 C.F.R. § 54.403(b) cannot be reconciled with the FCC's mandate and must

he rejected.

54, The Commussion’s reliance on Staff's review of the FCC's website is similarly

misplaced. General desenptions of the federal 1ifeline program posted on the FCC's website
have no precedential value. In any event, the FCC’s zlieped description of Lifeline as a
“telephone discount program [thal] gives pcof)lc with low incomes a discount on basic monthly
service for the phone at their principal place of residence” is immatenial.” The FCC, like this
Comrmussion, speaks only through its wntten Orders or decisions. As set forth above, the FCC's
Universal Service Order and 47 C.F.R. § 34.5402(h) unambiguously provide that {ederal Lifeline
suppont may only be applied 1o 1educe the monthly charges for an ETC's lowest residential rale
plan. Nothing in the FCC's general description of the Lifeline program relied on by Staff

contradicts this requirement, Bul ¢ven if 1t did, such general statements have no legal cffect.

* 1 s unclear which FCC webpage Staff reviewed as no citation is provided in Staff's

Comments. Currently, the FCC’s consumer center webpage describes Lifeline as follows: “The
federa] Lifeline Program pives income-clipible consumers a discount on monthly charges for
hasic Jocal Jendline or wircless residential telephone service purchased from an suthorized
landiine or wirghess service pravider.” hupy/www Lifeline gov/lifeline_Consumers.himl
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Accordingly, the Commission should reconsider the adoption of the requirement

that all F'TCs apply the tederal Tidehine discounts 1o any rate plan selected by a subscriber and

amend 10 FTC Order to omit this 1equirement.

WHEREFORE, Spnnt Nextel respectfully requests that the Commission reoonsider

adoption of the following requirements set forthin the LTC Order:

{a)  That Competitve ETCs include [anguage in ail their advertising in their Kansas

ETC areas explaning their obligation to pravide universal service and include information on

how customers can contact the Commussion's Office of Public Afairs and Consumer Protection.

{h) That ETCs that do not offer unlimited local usage offer frec optional per minutc

blocking of local usage 10 Lifeiine customers within 90 days.

(c) That wireless ETCs offer one calling plan without a termination {ec.

(d) That a)l ETCs must allow Lifeline cusiomers to choose a calling plan and apply

the Lifeline discount to the plan selected by the customer.

e S

Respectfully submited,

SPRINT NEXTEL CORPORATION
Dotk s>
Diane C. Browning (KS Bar No:}ﬁﬂﬁ\m,
6450 Sprint Parkway
Overland Park, Kansas 66251
Voice: 913.315.9284
Fax:913.523.0571
Fmail: diane.c. hrowning@spnnt.com

Kenneth A. Schifman (KS Bar No. 15334)
6450 Sprint Parkway

Overtand Park, Kansas 66251

Voice: 9133159783

Fax:913.523.0827

Email: Kenneth,schifinan(@spnnt.com

its Counsel




VERIFICATION

1. Diane C Browning, heing of lawful age duly swom, state that | have read the
above and {oregoing Petition for Reconsideraton and venfy the statements contained

herein o be true and comect o ihe best of my knowledge and belief.

Thane C.—B_mwning

Subscrnbed and swom 10 before me
this {trl/da_\' of Qctober, 20006,

1t ﬁ'{r:.:;zg-ilg £
L Y waes 92 08

‘ M ORI S e

Notary




CERTIFICATE OF SERVICE

The undersigned hereby centifies that on this ‘C“ﬂl day of Uctober, 2006, a copy of the
foregoing Petition for Reconsideration was served via V.S Mal, postage prepaid, on cach of the

following:

Fva Powers, Assistant General Counsel
Kansas Corporation Commission

1500 SW Arrowhead Roud

Topeka, KS 66604-4027

Bill Ashburn

Aliel Communications, Inc.
1440 M Strect

.0 BOX 8 1309 (68501-1309)
Lincoln, NI 68508

Cindy ). Manheim
Cingular Wircless
PO BOX 97061
Redmond, WA 98052

Steven Ramick

David Springe

Cinzens Ulility Ratepaver Board
1500 SW Arrowhead Road
Topeka, KS 66604

Thomas E. Gleason

leason & Doty, Chanered
PO Box b
Lawrcnce, KS p5044-0006

Mark P. Johnson

Trina R. LeRiche

Sonmnenschein Nath & Rosenthal 1.1.P
4520 Main Street, Suite 1100

Kansas City, MO 64111

Bradicy Stein

U S, Cellular
8410 Bryn Mawr
Chicago, 11. 80631

Rohan Ranaraja

Siephen Rowell

Alltel Communications, Inc.
1269-N5FQ04-1.

One Allied Dnive

Litle Rock, AR 72202-2177

Glenda Cafer

New Cingular Wireless PCS, 1.1LC
C!/O Caler Law Offices, LLC

2921 SW Wanamaker Drive, Suite 1]
Topcka, K5 66614

Johnny Johnson
Nex-Tech Wircless, LL.C.
2418 Vinc Street
Hays, K5 6760)

FFlyzabeth Kohler

Rura! Cellular Comporation

Water Tower Hill

302 Mountain View Drive, Suite 200
Colchester, VT (5446

lames M. Caplinger

Mark k. Caplinger

lames M. Caplinger, Chariered
825 W 10th Street

Topeka, KT 606172




Timothy 8. Pickering, General Counsel
HBruce A Necy, Altomey

Meclanic N. Sawvyer, Altorney
Southwestern Bell Telephone Co.

220 last Sixth Street

Topeka, KS 66603

Stephanic Cassioppi

Ohio RSA #1 Limited Parinesship dba Kansas

RSA #15/US Cellular
8410 Bryn Mawr
Chicago, 1L 60631

Melanic N. Mclntyre, Attemey
Southwesiern Bell Telephone Co. dba SBC
220 Fast Sixth Street, RM 500

Topeka, KS 66603

o Hede

1651 089w

David .. LaFuna

Steven M. Chemoff

l.ukas, Nace, Guiterrer & Sachs
16650 Tysons Boulvard, Suite 1500
Mcl xan, Virginia 221402

Trina R. Leriche, Attotacy
Soninenschein Nath & Roscenthal LLP
4520 Main Streel '
Suite 1100

Kansas City, MO 64111

Bruce A. Ney, Attorney

Southwestern Bell Telephone Co. dba SBC
220 Eest Sixth Street, RM 500

Topeka, KS 66603
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Kaneaz Corrarzilon Comal 2:ion
S e an R, Dutty
BEFORE THE STATE CORPORATION COMMISSION
OF THE STATE OF KANSAS

, ) ‘ FION
Belorc: Brian ). Mohine, Char STAYE GORPORATION COMMSSION
Robert L. Krehbuel 0
Michael C. Moflel 0CT 20 7006
Dochol
In the Mauatter of General Investigation ) }‘”‘ : 5@’ Room
Addressing Requirements for Designation }  Dockei No. 06-GIMT-446-G1T
Of Eligitle Telecommunications Camiers )

PETITION FOR RECONSIDERATION

Comes Allle] Kansas Limited Partnership (Allel) pursuant 1o K.S. A, §§ 606-118b and 77-
529, K.AR. §82-1-235 and pettions the Commission fos reconsideration of the Qrder Adopling
Requirements for Designation of Eligible Telecommunications Camers.  in support of this
petition, Alliel states as follows:

b On Ociober 2, 2006 the Comimission issued its Order Adopting Requiremerts For
Desigriation of Elipible Telecommunications Carriers (the "Order”™). Two aspects of the Order
require reconsideration: (1) The Order zddressed Content, Frequency and Types of Media
Advertising, and unmposed unpecessary and burdensome requirements with respect 1o all
advertisimg of competitve ETCs alihough the same objectives could be accomplished .on a much
imore prachical and less burdensome basis (Order Paragraphs 9 1o 13); and (2) in addressing
Lifeline, the Order misinterprets the FCC Rule and requires that Lifeline discounts be made
spplicable 10 all rate plans rather than only ihe ETC's lowest rate plan provided in the Carrier’s
1anff or that it generally makes available. (Order Paragraphs 63 to 67).

-

z. The Cemmission should reconsider these two requirements and modify them 1o
(11 require ETC and Lifeline Janguzge only in periodic advenisements largeted to focal media

disiribution and (2) modify s 1ifeline requirement (o acknowledge that FCC rules only requirc
Tty

g




Latehne discounts for the lowest priced plan of the £7C. Allel recommends the Commission
dircct any interested parucs and Saff 10 meet and find practical dess burdensome means of
addressing the objectives and concerns regarding these issucs and those raised by any others.

Advertising Requirements

While the Commission has required cenain ETCs to include ETC information in
their advertising, Allicl continues 10 believe, as expressed in its earlier comments in this matter,
that there arc more practical, efficient and less burdensome and confusing means of
accomphishing the same objectives. However, while Allic) is supgesting less burdensome
alternatives and solutions to accomplish the Commissions objectives, it is not conceding and

does not agree that the Commission has the requisite authority (o impose such regulation on
wireless carriers. {See K.5.4_§ 66-104a(c))

4. The Commission’s objectives or reasons for allcmpting 1o impose the

requirement, as siated in the Order, are thal 1t is “important thal customers are fully informed
when choosing telecommunications providers”, that the information provided In the
adveniscment be “meaningful”. “so that consumers will understand what they can expect from
an ETC™ and so that consumers wili have “contact information” regarding the Commission sc as
to registes any complamis. (Order Paragraphs 12 and 13). To accomplish these objectives,
however, 1t is 1ol neccssary io require that “all adventising” of the ETC that will be placed in an
ETC area include all such informanion. M the intent is to include literally al! advenising such is
not pracucal and will confuse more consumers that are not loczied n an ETC azea than will
inform those within an E1TC relzled aiea. Moreover, ETCs already accomplish very thorough
communication 1o target the polential beneficiaries of Lifeline as required by the federal ETC

TequIremeits.
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As previcusly exphined. most wireless 1TCs, such as Allel, are nalional camors
and their advernsements are nahonal or regionasl in scope and content.  Ta require that these
adverisements include Kansas- specific informaton s not practical and centainly not well
focused, especially molight of the fact that competitive ETCs use a variety of outreach methods

0 inform consumcrs of their services and 1o reach diverse a2udiences. For example, Alkel

conducts outrcach with appropriate government agencics in- order to notify low-income
consumers of its Lifeline offering. This outreach has a more precise targel and, therefore, is able
to provide more detailed information about the urderlying Lifcline program and more accuf.aicly
veach the low-income consumers that qualify for Lifeline. Alltel also conducts outreach in the
f'onﬁ of focal newspaper sdvertising 1o reach a more general audience.  Alltel also conducts
outreach through the more cxpensive media, icicvision and radio advertising, that, while
wargeting a prealer audience, communicate less information zs the ime frame is shorter. {1 is not
prectical or economically feesibie 1o requite ETCs to provide the same tevel of detail in all
adverising regardless of the mediz used. While Alltel does not beheve that is the intent of the
new rule, the lilerzl interpretation snd sejection of prior comments seems (o indicate that 1s the
ceult, The Commission shauld not atiempt to eliminate the flexibility of ETCs 1o 'cusmmize
ETC messages based on the precision of the terget avdicnce end the choice of media. A more
efficient and sull effective requuement would be to include Kansas-specific information in
periodic targeted local media either specifically for ETC information purposes or in only those
advenisemems carmed by local raiher then national media. Consistent with federal ETC

requirements targeled adveruising should be recognized as approprate.
6.

The sbove comments and Alltel proposals are fully compliant with the FCC’s

general outreach or advernsing requirements for ETCs. The FCC's requircments applicable to

Talmrt T




